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information and other materials required to be submitted in the final regulatory action package.

Please provide a brief summary of the new regulation, amendments to an existing regulation, or the
regulation being repealed. There is no need to state each provision or amendment; instead give a
summary of the regulatory action. If applicable, generally describe the existing regulation. Do not restate
the regulation or the purpose and intent of the regulation in the summary. Rather, alert the reader to all
substantive matters or changes contained in the proposed new regulation, amendments to an existing
regulation, or the regulation being repealed. Please briefly and generally summarize any substantive
changes made since the proposed action was published.

This suggested fina regulation edtablishes the program and provider requirements, service
limitations and service coverage, and recipient eigibility standards for the new DMAS program
entitled Individua and Family Developmenta Disability Support Waiver.
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Changes Made Since the Proposed Stage

Please detail any changes, other than strictly editorial changes, made to the text of the proposed

regulation since its publication.

Please provide citations of the sections of the proposed regulation that

have been altered since the proposed stage and a statement of the purpose of each change.

VAC Cite

Substance of Change

Reason for Change

Definitions

Removed requirement that person 18
and over must be able to manage
own care but sill restricts that
cognitively impaired adults will not
manage their own care.

Adds'removes/modifies some
needed definitions.

Now permits family member to manege
care to remove this digtinction between
adults and children. Redricts that
certain adults cannot manage their own
care for safety reasons.

For completeness/accuracy of regs.

756

provider requirements.

Technica corrections. For clarity and further eaboration.
12VAC30-120- Adds minimum age criterion for Children lessthan 6 years of age are
720 dighility. aready covered by another waiver
program.

12V AC30-120- Requirements for prevocationd To darify service limits and

752 programs specified. requirements to be met for
reimbursement.

12VAC30-120- Modified provider requirement. Accuracy.

754

12VAC30-120- Modified service description; Accuracy; expansion of potentia

provider group.

12V AC30-120-
762

Modified criteriato restrict service
Set provider standards.

Establish parameters around provison
of AT sarvices.

12V AC30-120-
764

Removed resdentiad program asa
place of crigs sabilization service
ddivery.

Limit locations for ddivery of this
savice.
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12V AC30-120-
766, 768,

Redefined recipient’ s family for
purposes of establishing which
family members can be reimbursed
for providing persond care
sarvicesrespite care; establishes
requirement for specific
documentation of lack of providers
before afamily member living in
same house with recipient will be
reimbursed for persond care
services/respite care.

Limit the service so that close family
members who should be rendering
uncompensated care will continue to do
0.

12V AC30-120-
770

Redefined which services can be
consumer directed; establishes
requirement for specific
documentation of lack of providers
before afamily member living in
same house with recipient will be
reimbursed for attendant/companion
care services. Technical corrections
to terminology.

In response to public comments from
affected disability community.

12V AC30-120-
776

Added qudifier to specific service
for darity.

To fadilitate regulated community’s
digtinguishing between different
service modd types.

Statement of Final Agency Action

Please provide a statement of the final action taken by the agency: including the date the action was
taken, the name of the agency taking the action, and the title of the regulation.

| hereby gpprove the foregoing Regulatory Review Summary with the attached amended

State Plan pages and adopt the action stated therein.

| certify that this fina regulatory action has

completed dl the requirements of the Code of Virgna § 9-6.14:7.1, of the Administrative

Process Act.

Date

C. Mack Brankley, Acting Director

Dept. of Medica Assstance Services
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Basis

Please identify the state and/or federal source of legal authority to promulgate the regulation. The
discussion of this statutory authority should: 1) describe its scope and the extent to which it is mandatory
or discretionary; and 2) include a brief statement relating the content of the statutory authority to the
specific regulation. In addition, where applicable, please describe the extent to which proposed changes
exceed federal minimum requirements. Full citations of legal authority and, if available, web site
addresses for locating the text of the cited authority, shall be provided. If the final text differs from that of
the proposed, please state that the Office of the Attorney General has certified that the agency has the
statutory authority to promulgate the final regulation and that it comports with applicable state and/or
federal law.

The Code of Virginia (1950) as amended, 8§32.1-325, grants to the Board of Medica Assstance
Sarvices (BMAYS) the authority to administer and amend the Plan for Medical Assstance. The
Code of Virginia (1950) as amended, 832.1-324, grants to the Director of the Department of
Medicd Assgance Services (DMAS) the authority to administer and amend the Plan for
Medicd Assigance in lieu of Board action pursuant to the Board's requirements. The Code adso
provides, in the Adminidtrative Process Act (APA) 889-6.14:7.1 and 96.14:9.1, for this agency's
promulgation of proposed regulations subject to the Governor's review.

Subsequent to an emergency adoption action, the agency is completing the public notice and
comment process as contained in Article 2 of the APA. The emergency regulation became
effective on July 1, 2000. The Code, a 89-6.14:4.1(C) requires the agency to file the Notice of
Intended Regulatory Action within 60 days of the effective date of the emergency regulation if it
intends to promulgate a permanent replacement regulation. The Notice of Intended Regulatory
Action for this regulation was filed with the Virginia Register on July 21, 2000.

Federad provisons governing home and community based services (HCBS) wavers are found in
§ 1915 (c) of the Socid Security Act. Under this authority, states can wave the federd
requirements for Statewide service coverage, compaability of services, and community income
and resource rules  This waver capability affords dates the flexibility to desgn waivers
selecting the mix of services that best meet the needs of the targeted waiver populations.

In order to develop a waiver to specificaly serve persons with developmentd disabilities who do
not have a diagnoss of mentd retardation, there must be an dternative inditutiond placement.
42 CFR § 4351009 dates that the inditutional placement for individuds with related conditions
is an inditution for the mentdly retarded or persons with related conditions. In Virginia, this
indtitution is caled an Intermediate Care Fecility for the Mentdly Retarded (ICF/MR). Although
many individuds with developmentd disabilities do not have mentd retardation, many of the
sarvices offered in an ICF/MR are more gppropriate for these individuas than standard services
offered in nurang fadlities. Currently, Virginia has very few inditutiond placements for
individuas with developmentd disabilities.
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Please provide a statement explaining the need for the new or amended regulation. This statement must
include the rationale or justification of the final regulatory action and detail the specific reasons it is
essential to protect the health, safety or welfare of citizens. A statement of a general nature is not
acceptable, particular rationales must be explicitly discussed. Please include a discussion of the goals of
the proposal and the problems the proposal is intended to solve.

The purpose of this action is to promulgate permanent regulations for the Individud and Families
Developmenta Disability Support Services (DD) Waiver.  These regulations will help improve
the hedth and wdfare of families with children and adults who are affected by developmentd
disabilities. These regulaions will provide community support services to endble these children
and adults to live successfully in their homes and communities.

Please identify and explain the new substantive provisions, the substantive changes to existing sections,
or both where appropriate. Please note that a more detailed discussion is required under the statement
of the regulatory action’s detail.

The sections of the State Plan affected by this action are Case Management Services for
Individuds with Developmenta Disabilities (12 VAC 30-50-490) and Methods and Standards
for Egablishing Payment Rates-Other Types of Care:  Fee-for-Service Case Management (12
VAC 30-80-110). The regulations affected by this action ae Individud and Families
Developmenta Disability Support Waiver (12 VAC 30-120-700 through 120-800).

The 1999 Generd Assembly, through Item 335.LL of the 1999 Appropriations Act, mandated
that the Director of the Depatment of Medicd Assigtance Services (DMAS) deveop a new
Medicad-funded home and community-based care waver for persons with developmenta
disdbilities, including persons with autism, to offer a full aray of appropriate, flexible
individud-and family-driven control of services to meet individuas needs ~ The 2000
Appropriations Act specifically required that persons with autism be included in this waver
proposal to the federa government.

In order to comply with this mandate, DMAS convened a workgroup composed of
representatives  from various dae agencies, consumers, families, advocates, and public and
private providers to assst with the development of the waver proposd. The members of the
workgroup represented are the Brain Injury Association of Virginia, Centers for Independent
Living; Consumer Representatives for Persons with Disabilities Consumer Service Boards, the
Department of Education; the Department of Medicd Assgtance Services, the Depatment of
Mentd Hedth/Menta Retardation, & Subgtance Abuse Services, the Depatment of
Rehabilitative Services, the Depatment for the Rights of Virginians with Disabilities the
Depatment of Socid Services, Disability Service Boards, the Epilepsy Association of Virginig;
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the Epilepsy Foundation of Virginia; family representatives for persons with disabilities; UCP of
Washington & Northern Virginia, the Virginia Association for Home Care; the Autism Program
of Virginia (TAP-VA); the Virginia Board for People with Disabilities and the Virginia
Network of Private Providers. This waver's desgn and these subsequent regulations are
consstent with this work group's recommendations.

WAIVER ELIGIBILITY

“Developmentdly dissbled” is a teem used to refer to individuds who have menta retardation,
as wel as a “rdated condition” to mentd retardation. However, dates distinguish between
individuds with mentd retardation and individuds with rdaed conditions when deveoping
waivers such as this one.

Snce individuds up to age 6 with devdopmenta disabilities and individuds with mentd
retardation are dready being served through the Mentd Retardation Home and Community
Based Services waiver, the DD waiver will be available only to individuas age 6 and older who
meet the “related conditions’ requirements as defined in 42 CFR § 435.1009: “Persons with
relaed conditions means individuds who have a severe, chronic disability that meets dl of the
following conditions

(A) Itisattributableto

(1) Cerebrd pasy, or epilepsy; or

(2) Any other condition, other than menta illness, found to be closdly related to mental
retardation because this condition resultsin impairment of generd intellectua
functioning or adaptive behavior smilar to that of mentdly retarded persons, and requires
treatment or services Smilar to those required for these persons.

(B) Itismanifested before the person reaches age 22.

(C) Itislikdy to continue indefinitely.

(D)  Itresultsin subgantia functiond limitations in three or more of the following aress of

mgor life activity:
(1) Sdf-care
(20  Undergtanding and use of language.
(3) Leaning.
(4)  Mohility.

(5) Sdf-direction
(6) Capacity for independert living.”

In addition to the above requirements, the individua cannot have, for purposes of this new
waver sarvice, a diagnoss of mentd retardetion as defined by the American Association on
Menta Retardation (AAMR). Anindividud must meet dl of the following criteria

1 The individua must meet the ICF/MR level of care, as established a 42 CFR § § 435.217
and 435.1009. Thiswill be determined through a screening process conducted by
qudified individuas under contract with DMAS;
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2. The individud’s monthly income must not exceed 300% of the SSI income leve.
Currently this amount is $1,590 and increases in January of each year. The income of
parents would not be deemed to a child, and;

3. No individua can be enrolled in more than one waiver a atime.

WAIVER SERVICES

All individuds determined €eigible to receive services in the DD waver will have a cae
manager (support coordinator).  Only individuas who ae dso receiving other DD waiver
savices will receve Medicad-funded DD support coordination.  No individuds will receive
only IFDDS support coordination without other waiver services aswall.

Individuds will sdect a support coordinator who will assg them and ther families with
accessng needed medicd, psychiatric, socid, educational, vocationd, and other services
essentiad to medting the individuds needs. Support  coordinator  services will  include:
asessment and planning (induding referras) sarvices,  linking the individuds to services and
supports specified in the Individudized Service Plan (1SP); assding the individuds (or family)
directly to develop or obtain needed resources, including criss assstance supports, coordinating
savices and treatment planning with other agencies and providers — enhancing community
integretion;  monitoring sarvice ddivery (including assessment and resssessment of  program
participant level of care, oversght of the cod-effectiveness of sarvices, review of plans of care a
desgnated intervals); and benefits counsding.  Support coordination providers will not be
permitted to be service delivery providers.

The services that will be offered under the IFDDS waiver include adult companion care, assistive
technology, persond  emergency response  sydems,  criSs  intervention/stabilization,
environmentd modifications, in-home resdentid supports, skilled nursng services, supported
employment, thergpeutic consultation, family and caregiver training, day support, persona care,
respite care, and consumer-directed persona services (attendant and consumer-directed respite
care). These sarvices are defined and discussed in the attached Appendix D.

DMAS asked the workgroup to provide projections of the potentid number of individuds who
could be digble for the IFDDS waver. Because Virginia does not serve individuds with
developmenta disabilities without diagnoses of menta retardation in sate funded ICFYMR,
there was no inditutiond population from which to determine potentid numbers of digible
individuds. The projections contained in Appendix E were provided by the workgroup and
DMAS. A method for initid acceptance into the waver will include an initid gpplication period
of gxty days, beginning July 1, 2000, and ending August 31, 2000. This application period will
be followed by an assessment of dl applications based on established criteria. Applicants will be
placed on the IFDDS waiver in accordance with available funding.

These regulations are essentia to the hedth and welfare of developmentdly disabled citizens.
Prior to the onset of this waiver sarvice, these affected individuds were either Stuated in ther
homes with little to no sarvices or inditutiondized in other dsates far from thar families and
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support systems. Because this vaiver itsdf and the design of the service system are new, DMAS
adso believes that the mechanics of the program should be well established before expanson is
sought. The long-term interests of the recipients of these services will be best served by a well-
desgned and functioning sysem. DMAS will work with consumers and providers to firmly
edablish this walver program while maintaining cost effectiveness.

Issues

Please provide a statement identifying the issues associated with the final regulatory action. The term
“issues” means: 1) the advantages and disadvantages to the public of implementing the new provisions;
2) the advantages and disadvantages to the agency or the Commonwealth; and 3) other pertinent matters
of interest to the regulated community, government officials, and the public. If there are no disadvantages
to the public or the Commonwealth, please include a sentence to that effect.

The primary advantege for the Commonwedth’'s citizens will be that developmentaly disabled
individuds will be ale to live as indegpendently as possble in their communities It will alow
some of these individuds to live on ther own and endble others to reman with their families
To the extent of thar abilities they will be adle to function in ther communities, atending
school and obtaining employment.

Public Comment

Please summarize all public comment received during the public comment period and provide the agency
response. If no public comment was received, please include a statement indicating that fact.

SUMMARY OF PUBLIC COMMENTS

WAIVERED SERVICES: INDIVIDUAL AND FAMILY DEVELOPMENTAL
DISABILITIES SUPPORT WAIVER

12 VVAC 30-120-700 through 120-800, 50-490, 80-110

DMAS proposed regulations were published in the January 29, 2001, Virginia Register for ther
public comment period from January 29th through March 30th. In addition to the Register
publication, DMAS provided notice about these proposed regulations to the DisAbility
Advocacy webste and published a notice of the comment period in the Virginia Board for
People with Disabilities December 2000 newdetter.  Comments were received from 19
individuas on the letterhead of the following organizationgindividuds:

The Virginia Asocigion of Centers for Independent Living; Bran Injury Associaion of
Virginiay Consumers, Families, Advocates, LARC; Connections Plus Conaulting, Inc.; Eagtern
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Shore Center for Independent Living, Inc; Virginia Board for People with Disdilities,
Independence  Empowerment  Center, Inc; Blue Ridge Independent Living Center;
Endependence Center, Inc.; Access Independence, Inc.; Depatment for the Rights of Virginians
with Disdbilties; the diAbility Resource Center, Centrd Virginia Independent Living Center,
Inc.; and the Lynchburg Area Center for Independent Living.

Detailed comments are as follows:

SHORTAGE OF PROVIDERS

Comments.  Sixteen commenters stated that persond attendants are limited in the regulations to
no more than two per recipient & a given time. Recipients should be dlowed to employ up to
five persond attendants in a 30-day period. This commenter dtated that the regulaory limit
made it very difficult, and sometimes impossible, to secure adequate assstance.

In light of the severe shortage of providers, this commenter Stated that recipients “should be
permitted to use more than two providers for dl services. Recipients should be dlowed to use up
to five providers of the same service in a thirty day period” across dl the covered waiver
sarvices. Another recommendation aimed a addressing the provider shortage problem would be
to permit recipients to direct their services to a grester degree.  The commenters felt that
consumer-directed services save the program resources, are preferred by many adults with
disbilities and families of children with disgbiliies and expand the number of providers.
Consumer-directed services should be expanded to include assigtive technology, companion
savices day support, environmental  modifications,  family/caregiver  training,  in-home
resdentid support, supported employment, and thergpeutic consultation. In addition, these
sarvices should aso be avalable through the agency-service ddivery modd. They fdt that the
recipient should have the option of choosing consumer-directed or agency models of services.”

In addition, some commenters felt Support Coordinator agencies should be permitted to provide
sarvice coordination for al consumer-directed services. The support coordination agency must
ensure that the same agency staff do not provide support coordination and service coordination.
The commenters fet there was no conflict in providing these services from the same agency
snce service coordination does not involve any decisons about how much service a recipient
receives or who will provide the sarvicee. One commenter felt Support Coordinators should be
also dlowed to be a service provider as long as the same staff did not provide both services.

DMAS Response:  The limit to two attendants per pay period referred only to consumer-directed
sarvices and did not pertain to the rest of the waver sarvices Upon review of the public
comments DMAS determined that, in order to ensure the success of consumer-directed services,
it would be necessary to remove the redriction of hiring two persond atendants a any given
time. This reference will be removed from the regulations.

During the development of the IFDDS Waiver, DMAS worked with a work group to develop the
waver and identify what services should be offered. One of the recommendations of the
workgroup was to make persona care and respite care consumer-directed services. The IFDDS
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waver gpplication that was submitted to HCFA contained these two servicess  HCFA
subsequently approved dl of the requested waiver servicess. DMAS did not request and receive
permisson from HCFA to consumer-direct the other services liged in the waiver application,
which were assgive technology, companion services, day support, environmenta modifications,
family/caregiver  training, in-home residentid support, supported employment, and thergpeutic
consultetion.

DMAS is currently working on developing a consumer-directed model of service for companion
cae for the Mentd Retardation Walver. Therefore, on the effective date of the Mentd
Retardation Waiver gpplication and pending HCFA approva of the addition of this service to the
IFDDS Waiver, DMAS will offer consumer-directed companion services in the IFDDS Waiver.

DMAS, however, currently does not have the necessary computer systems and infrastructure to
implement the other services, such as in-home residentid support, supported employment, and
day support services, in a consumer-directed modd. DMAS feds that a workgroup of
stakeholders to include consumers, advocates, state agencies and service providers need to be
involved in the devdopment of modds of consumer-direction for the other services. This has
been the process for past waivers and it helps to ensure that the services are developed to best
meet the needs of consumers. DMAS will be exploring consumer-direction for these services
during 2001. Any changes or recommendations to making any of the above identified services
consumer-directed will aso be consdered for the IFDDS Waiver.

DMAS agrees with the suggestions by commenters to alow Support Coordinators to aso be able
to provide service coordination, or Consumer-Directed Services Fecilitation Services. As the
regulation was origindly written, support coordinators could not aso be service providers for the
IFDDS Waiver. DMAS revised the definition of support coordinator to ipulate that the only
sarvice they can provide in the IFDDS Waiver is consumer-directed services and that the same
agency staff does not provide support coordination and service coordination.

TARGETED SUPPPORT COORDINATION

Comments. In 12 VAC 30-80-110, fourteen commenters felt that this regulatory language
conflicted with the description of services in the “Substance” description.  The commenters
dated that targeted support coordination should be made available to dl individuas who have a
devdopmentd disability and who qudify for State Plan Medicaid. In addition, one commenter
fdt that the qudifications for Support Coordinators were unreasonable and sdf limiting and that
the certification procedures for Support Coordinators must be unsatisfactory since there is no
Support Coordinator available in Northern Virginia

DMAS Response: When the IFDDS Waiver was developed, it was agreed by the workgroup and
DMAS that dl IFDDS Waiver recipients would receive support coordination (case management)
savices. The 2000 Generd Assembly Sesson gpproved Governor Gilmore's budget, which
gppropriated funding to cover the costs of targeted support coordination under the State Plan as
well as waver sarvices for the IFDDS Waiver recipients. Therefore, the targeted support
coordination service is limited to those individuds who are applying to receive sarvices in the
IFDDS Waiver as wel as those receiving IFDDS Waiver services. In order to offer support

10
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coordination services to dl persons with deveopmentd disgbilities who qudify for the State
Pan for Medicd Assgance, the Genera Assembly will need to gppropriate the additiond
funding required to provide this service. It would be difficult to project, however, what the cost
of support coordination for al persons with developmenta disabilities would be because it is
unknown how many individuds would be digible under this sarvice if it were avaldble A
rlated example is persons with menta retardation receiving State Plan targeted case
management services. DMAS reimbursed providers for targeted case management services to
this population during Fiscd Y ear 2000 a totd $12 million dollars.

The qudifications for support coordinators were written in a broad manner to hep providers with
specidizations to enroll as providers. The description in the qudifications refers to their need for
knowledge of persons with devedopmental disabilities. Expertise with brain injury could fdl into
this category.

As of April 30, 2001, there were 14 support coordination agencies enrolled with DMAS to
provide servicess  One of these coordinaiors has four offices located throughout the
Commonwedth. Despite the increasing number of available support coordinators for the IFDDS
Waiver, there has been difficulty in finding providers in the Northern Virginia area who are
willing to provide support coordination services. If there are recipients in need of a support
coordinator and there are no support coordination providers avalable, DMAS hedth care
coordinators will serve as support coordinators to those recipients until a provider becomes
avallablein that area

SERVICE DEFINITIONS
Seventeen commenters fdt that some of the sarvice definitions should be revised.

Comment: The dtendant care definition should have the language removed that requires the
recipient to have no cognitive imparments.

DMAS Response  DMAS revised the service definition to dtate that individuas who were not
able to independently manage their own persond atendants would have a family caregiver serve
as employer on their behdf. Individuds with cognitive imparments will not be able to manage
their own care.

Comment: The crigs dabilization definition should be expanded to include services when a
recipient experiences acrisis related to physical needs or lack of services.

DMAS Response:  This sarvice is intended to provide psychologicd intervention and support to
individuas who ae facing severe psychologicad or behaviorad issues. The professonads who
provide this service ae mentd hedth professonds who ae trained to handle psychologica
crises.  This would not be the gppropriate service to provide "emergency” services to individuas
with physicd needs or who lack services unless the intervention is needed for those who dso
experiencing a crigs that is reated to psychologicd or behaviorad issues. This service definition
was not revised by DMAS.

11
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Comment: The commenters felt environmenta modifications should be darified to ensure tha
reasonable accommodeation requirements of the ADA only relate to work site modifications.

DMAS Respons=  DMAS revised the regulatory definition of environmental modifications to
reflect this.

Comment: The ddfinition of home should dlow for an goatment or sngle family dwdling in
which no more than three individuads who require services resde. “The current limitation of no
more than two individualsin adwdling is a detriment to community living.”

DMAS Response: It was identified to DMAS that there may be more than one family member
living in the same home who ae gpplying for IFDDS Waver sarvices. Therefore, the service
definition of "home" was revised to sate: "Home means, for the purposes of the IFDDS Waiver,
an gpatment or dngle family dwdling in which no more than two individuds who require
savices live, except when there are gblings living in the same dwelling with family. This does
not include an asssted living fadility or group home.”

Comment: Under the definition of Persona Emergency Response System, one commenter
requested that DMAS define what "aone for sgnificant parts of the day” meant.

DMAS Response  The daification of this satement will be further defined in the IFDDS
Service Provider manud.

Comment: One commenter felt that it was very unclear as to the difference between a sarvice
coordination provider and a support coordinator.

DMAS Responses Many individuas and service providers have confused the two providers. In
order to reduce confusion, the service coordination provider will be renamed "Consumer-
Directed (CD) Services Facilitator" and the regulations will be revised to reflect this change.

Comment: One commenter fet that the term neuropsychology should be included aong with
term psychology when referring to mental hedlth professondls.

DMAS Response  The term psychology is meant to capture al specidizations of this professon,
including neuropsychologists. Since this term was meant to be broad in nature as to capture
these specidizations, the term psychology will be used in the regulation rather than dating
gpecidizaions within this professon.

RECIPIENT QUALIFICATIONS AND EILIGIBILITY REQUIREMENTS INTAKE
PROCESS

12
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Comment: In 12 VAC 30-120-720, seventeen commenters fdt this regulatiion should be
modified to permit recipients to share sarvices in subdivison A.3. The D.2. subdivison should
be expanded to require that support coordination be provided jointly by DMAS and a support
coordinator when the actud cost of the recipient’s services exceeds the average annual cost of
ICF/MR care. In subdivison D.3,, additional services are only available for waiver recipients in
budget levd one if the emergency criteria are met.  This commenter dated that individuds
should be provided services needed to ensure their hedth and sefety. Subdivison E.3. should
include a timdine for DMAS to approve the Consumer Service Plan (CSP), including guidance
to dl parties of expectations and responsiilities.

DMAS Response:  Individuas whose care exceeds the average annua cost of ICH/MR care will
be case managed by a DMAS Hedth Care Coordinator. To aso have a support coordinator in
the community providing this service would be duplicative effort and HCFA will not permit
double hilling of the same servicer Therefore, DMAS did not revise the regulaion and the
DMAS Hedth Care Coordinator will be the individua that provides support coordination to
recipients whose cost of care exceeds the average annua cost of ICF/MR care.

The digibility section of the regulatiion is the gppropriate location to specify that recipients will
be dlowed to share services. This will be daed further in the regulaion under consumer-
directed sarvices and persona care. These are the services that individuds will be alowed to
"share" service hours for no more than two individuds living in the same home.

Comment: Sixteen commenters stated according to the proposed regulations that new, additiona
sarvices for recipients dready receiving waver sarvices in budget level one would only be
available if the emergency criteria were met for the additional services. Individuds must be
provided al services needed to ensure their hedth and safety. No other Medicaid waiver, other
than the MR Waiver, limits services in this manner. The DD Waver must be administered with
the same integrity as the other four VirginiaMedicaid Waivers.

DMAS Response:  In the IFDDS Waiver, the budget levels are determined according to funding
level, not by services Therefore, the levels are limited by budget, not by services. If an
individua needs additional services and they meet emergency criteria to receive services, then
the their care plan will be increased.

Comment:  Fifteen commenters fdt a timeline for DMAS to approve the CSP must be
edablished. DMAS should have 14 days to authorize waiver services. They dated timelines
aready exist for recipients, screeners and support coordinators to be able to plan and react based
on certain prescribed expectations. They fet the timelines were vital to ensuring that the process
proceeded efficiently.

DMAS Response:  DMAS agress that there should be an established timeine for DMAS to
approve authorized waver services. DMAS, upon receipt of the individua's Consumer Service
Plan and dl necessary supporting documentation, will have 14 days to approve or deny a
recipient for IFDDS Walver sarvices. Thistimeframe will be inserted in the regulation.
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THERAPEUTIC CONSULTATION

Comment: In 12 VAC 30-120-756, sxteen commenters fdt that the provider requirements
should be expanded to permit other qudified vendors to provide rehabilitation engineering or
home modification assessments besides vendors gpproved by the Depatment of Rehabilitative
Sarvices (DRS). One commenter fet that DMAS should make it more clear to Support
Coordinators that Thergpeutic Consultation is available as a tool for assessng a person's need for
occupational, physical, speech thergpy, and assdtive technology. The commenter aso wanted to
see benefits counseling added under the service definition.

In addition, another commenter fet that the phrase "other than behavior consultation” in the
decription should be changed to "including behavior consultation” since the use of behavior
consultation in combination with other waiver services should not be more redtricted than the use
of other types of thergpeutic consultation

DMAS Responses  DMAS, pending approval by HCFA, revised the regulations to alow
rehabilitation engineers and certified rehabilitation specidists who ae not DRS vendors to
provide services.

DMAS will work to ensure that support coordinators are aware of the opportunities for
consultation that thergpeutic consultation offers.  Since benefits counsding is currently liged as a
sarvice performed by support coordinators, however, it would be a duplicative service to dso
include it as a sarvice under thergpeutic consultation. Therefore, benefits counsding was not
added under the thergpeutic consultation service definition in the IFDDS regulation.

DMAS recognizes the importance of the use of behaviord consultation. Therefore, the phrase
"other than behavior conaultation” was removed from the regulation.

ENVIRONMENTAL MODIFICATIONS: FUNDING OF LAST RESORT

Comment: In 12 VAC 30-120-758, fifteen commenters stated that the IFDDS Waiver is not a
fund of last resort. The fet that current regulatory language that prohibits coverage for items
"through another program™ (e.g., DRS, Consumer Services Fund). should be removed.

DMAS Response:  According to The Code of Virginia, 32.1-35, DMAS is "the payer of last
resort to any insurer, including a group hedth plan as defined in § 607(1) of the Employee
Retirement Income Security Act of 1974, a hedth services plan, a service benefit plan and a
hedth maintenance organization, which contracts to pay hedth care costs for persons digible for
medical assstance in the Commonwedth." However, DMAS removed the reference to DRS and
the Consumer Services Fund in the regulation.

PERSONAL CARE SERVICES
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Comment: Seventeen commenters fdt 12 VAC 30-120-766, for persona care services, should
require that the establishment of an emergency back-up plan is the respongbility of the provider
not the recipient. The commenter points out that other criticadl waiver services do not place this
burden on the recipient. Subsection D in this section prohibits the members of a recipient's
family from being employed as ther ade.  This prohibition should be diminaed. The
commenter argues that HCFA permits family members to be employed as the aide except “for
sarvices furnished to a minor by the child's parent (or stepparent), or to an individud by tha
person’'s spouse” The commenter states that this regulation and the § 1915 waiver should be
amended to permit the most flexible method of providing services and permit persond care
providers to be members of the recipient’s family with the exception stated above. “This change
will help to address the severe shortage of providers in Virginia” The commenter further adds,
about this subdivison, that services must continue regardless of the avalability of the regular
provider and suggests that “with no lapse in services’ be added to the end of the first sentence.

DMAS Responses  The establishment of an emergency back-up plan remans the responghility
of the recipient. Other critical services, such as attendant care, dso have this requiremen.
Providers cannot be forced to provide a service if they do not have the daff to perform the
savice. Tha is why it is criticd tha recipients have an emergency back-up plan in case the aide
cannot provide services on a paticular day. This is adso criticd in demondrating to HCFA that
recipient's health and safety needs will be met.

DMAS recognizes that it is difficult for recipients to find individuas to provide persond care
savices. Therefore, pending HCFA gpprovd, the IFDDS waiver gpplication and regulations
will be revised to date "Each ade mugt not be a member of the recipient's family (family is
defined as parents of minor children, spouses, legaly responsble rdatives, or family members
living in the same home with the individud. Payment can only be made to a rddive living in the
same home with the individud when there is objective, written documentation as to why there
are no other providers available to provide the care” This will dso be the standard for who can
provide services in atendant care, agency and consumer-directed respite care, and agency and
consumer-directed companion Services.

DMAS feds that the regulation aready establishes the provider's responshility to provide care.
The regulation, which gtates "When a persona care aide is absent and the agency has no other
ade avalable to provide services, the provider agency is responsble for ensuring that services
continue to recipients. The agency may ether obtain a subditute aide from another agency if the
lapse in coverage is to be less than two weeks in duration, or transfer the recipient to another

agency."
CONSUMER-DIRECTED SERVICES

Comment: Twenty commenters fdt, in 12 VAC 30-120-770, that cognitive function should be
added to the end of the third sentence. There are individuals who may need services due to ther
loss of cognitive ahilities as well as physca function who should not be denied services. The
requirement that atendant care and consumer-directed respite services should not be restricted to
persons who ae mentaly dert and have no cognitive imparments.  Children with cognitive
impairments should have access to attendant care and consumer-directed respite services. Their
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parents would assume responghility as employer of the sarvices  Adults who have cognitive
impairments should be alowed to direct their care if it can be determined that the individud has
the ability to direct their care to delegate a guardian or other individud to direct ther care.
Subsection C “prohibits members of a recipient's family from being employed as their (SC)
ade” HCFA permits this except for parents (stepparents) of minor children and the spouse of an
individual. One commenter requested that DMAS define "cognitive impairment.”

In addition, one commenter fdt that the "service coordinator” qudifications were inadvertently
inserted into this section of the regulation.

DMAS Response:  In response to comments submitted to DMAS, the Attendant Care service
definition, service description, and criteria were revised to dlow individuds of dl ages to have a
family caregiver act as employer on their behdf if they are unable to independently manage their
persond attendants. However, recipients with cognitive impairments will not be able to manage
their own care. In no case will individuas under age 18 be able to independently manage their
own attendants.

As was discussed in the persond care section, the definition of who can provide consumer-
directed services was revised. The definition states each attendant must "not be a member of the
recipient's family (family is defined as parents of minor children, spouses, legdly responsble
raives, or family members living in the same home with the individud. Payment can only be
mede to a rddive living in the same home with the individua when there is written, objective
documentation as to why there are no other providers available to provide the care.”

The provider qudifications for service coordinators, now caled "Consumer-Directed (CD)
Sarvice Facllitators', were meant to be placed within this section of the regulation. This provider
isexclusive to providing services to recipients of consumer-directed services.

REEVALUATION OF SERVICE NEED AND UTILIZATION REVIEW

Comment:  Fifteen commenters, in 12 VAC 30-120-780, had comments regarding reevauation
of sarvice need and utilization review. “Examinations, evaudaions, and assessments should only
be conducted after written consent from the recipient or their parent or guardian has been
obtained by the Support Coordinator or other Waver provider.” Commenters fet these
procedures can be intrusve and invesve and the recipient should be able to decline the
procedure. If the recipient refuses to consent to the procedure, DMAS could establish a fair
hearing process to determine if the recipient should be compelled to consent to the procedure.

DMAS Responses  HCFA mandates, through federd regulation (Title 42, Code of Federd
Regulation, 441.302), that dates assure that evauations and reevauations of each walver
beneficiary and utilization review of services provided by service providers will be performed.
While DMAS recognizes that some individud's care needs may not change in the course of 12
months, in order to have continued approva for the waver, HCFA mandates reevauations to
occur a aminimum of every twelve months.
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Medicd examindions and psychologicad exams may be a necessary component of reevauation
for some waver recipients as to determine whether they continue to reman digible for IFDDS
Waiver sarvices, For example, if it were determined that an individud had a diagnoss of mentd
retardation, that individua would not be digible for the IFDDS Waiver. DMAS would need to
obtain consent from a recipient or the parent/guardian in order to authorize a medicd
examination or psychologica. If an individud refuses to consent to examinations, however,
their digibility for the IFDDS Waiver could not be determined.

ADDITION OF ELIGIBILITY CRITERIA FOR INDIVIDUALS RESIDING IN NURSING
FACILITIES, LONG-STAY HOSPITALSAND ICFS-MR.

Comment: Seventeen commenters stated that a new section (to be numbered 12 VAC 30-120-
800 to be entitted Elighility criteia for individuds redding in nurdng fadlities long-stay
hospitals and ICF/MR) be added to provide for “services and choice of services for people who
choose to leave an inditutiond setting.  Individuds resding in inditutiona settings that choose
to receive home and community based services must be provided immediate access to home and
community based walver services”

DMAS Responses  All IFDDS Waiver gpplicants will be trested with equal consderation, and
will have equa access to the IFDDS Waiver, regardiess of where the applicant lives. This was
decided with the workgroup when the IFDDS Waiver was devel oped.

ADDITION OF ELIGIBILITY CRITERIA FOR CHILDREN RECEIVING SERVICES AT
THE AGE OF SIX.

Comment: Seventeen commenters suggested that another new section (to be numbered 12 VAC
30-120-810 entitled Eligibility criteria for children receiving sarvices a the age of sx) should be
added as follows  “Children who are recaeiving MR Waiver sarvices that do not have a diagnosis
of MR, who are digible for the DD waiver will be automaticdly transferred into the DD waiver
upon their Sxth birthday.”

DMAS Responses As the current dructure of Medicaid-funded home and community-based
sarvices exigs in Virginia, children who are under dx years of age, who are a developmentd
risk, and who meet criteria for an ICF/MR are digible for services under the Menta Retardation
(MR) Walver. If an individuds reaches six years of age and does not have a diagnosis of menta
retardation, then the individud is no longer digible for the MR Walver. The individud could
meet the criteria for the IFDDS Waver. DMAS is currently exploring the feeshility of
trandearing individuds from the MR Waiver into the IFDDS Waiver once they reach six years
of age and do not have a diagnoss of mentd retardation. This process will involve stakeholders
representing the MR and IFDDS Waivers,

RESIDENTIAL SETTINGS
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Comment: Two commenters dtated that they were informed that the "prohibition” againgt group
home was presented to them as being a requirement of federd law, and therefore necessary for
Virginia to include in its regulation. One commenter dated this was not true and that HCFA
representatives informed her there was no federal requirement that precludes waiver benefits to
those in group living Stuations. The commenter felt precluding DD Waiver benefits to digible
individuds in a group living Stuaion was discriminatory and that this setting might be the most
gopropriate resdentid setting for an individud.

In addition, two commenters noted that 12 VAC 30-120-720 (6) and 12 VAC 30-120-764
conflict because the later citation dates that crigs Sabilization services may be provided to
individuas in a community-based residential program.

DMAS Responses DMAS recognizes that it is not a redriction of federd law to provide waiver
sarvices to individuds living in group home gtuationss. DMAS currently provides congregate
reSdentid sarvices to individuals who are digible for the MR Waver and who live in group
homes licensed by the Depatment of Mentad Hedlth, Mentd Retardation and Substance Abuse
Services(DMHMRSAS)

DMAS currently has sx home and community-based waivers. The only waiver to provide
sarvices to individuas resding in group home stuations is the MR Waiver. States are dlowed
to determine wha sdttings in which waiver services will and will not be provided in. It was
determined for the IFDDS Waiver that individuds who are digible for IFDDS Waiver services
could receive sarvices in ther own homes and in the community. For the purposes of this
regulaion, "home' will not incdude individuads resding in group homes or in assged living
fadlities

DMAS agrees the two VAC citations noted by the commenters should remain consstent.  Since
savices for the IFDDS Waiver will not be provided in an asssted living facility or group home
resdence, the crigs dabilization section was revised to remove reference to community-based
resdentid programs.

SCREENING PROCESS

Comment:.  One commenter fet that the screening procedures and questionnaire were
ingppropriate for older teens or young adults by asking them, for example, to "count to ten.”
Another commenter was concerned that the communication section of the Leved of Functioning
did not adequately reflect the difference between a person's ability to communicate mechanicaly
and intdlectudly, leaving individuds who would ordinaily qudify to be disqudified from the
Waiver. The commenter recommended using the Uniform Assessment Indrument (UAI) as an
assessment tool.

DMAS Response  The assessment insrument used for the IFDDS Waiver is the Levd of
Functioning (LOF) Form. This document is used to determine level of care digibility for
ICFIMR placement. Since the MR and IFDDS Wavers are dternatives to inditutiona
placement, the same streening insrument must be used when determining digibility for the
padld Wavers. The UAI is the assessment indrument used to determine nursng home
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eigibility and would therefore not be the appropriate assessment instrument for this waver. The
LOF Form does contain some questions that might appear to be ingppropriate due to an
individud's cognitive capacity and age, but they ae used to help determine whether an
individud will or will not meet criteria for an ICFIMR. For example, if a young adult could not
count to ten, that would demondrate to the assessor that the individud may be dependent in task
learning kills

SUPPORTED EMPLOYMENT

Comment: One commenter fet that the requirement for a waver recipient to demondrate the
need for asssance in pad employment was unnecessxrily redrictive where the recipient may
only be participating in volunteer work or isill in training.

Another commenter wanted to know if the IFDDS Waiver documentation requirement for lack
of avalability of supported employment services refered to an individud school system's
services or was it based on the IDEA? The commenter adso stated due to the fact that the DRS
contract does not dlow its vendors to recelve a rate for supported employment lower than its
contracted rate, these providers ae not avalable to provide Medicaid-funded supported
employment services.

An additiond commenter noted that 12 VAC 30-120-754(2) should be revised to state recipient
indigibility for supported employment services through DRS or Specid Education must be
documented. As it is currently written, a recipient would have to be indigible for dl DRS
sarvicesin order to receive DMAS funded supported employment services.

DMAS Response:  Individuds who are "employed” but are not paid (eg., volunteer work) can
participate under supported employment as a component of prevocationa services. The IFDDS
Regulation and the IFDDS Waiver application will be revised to reflect prevocational services.
Currently, these service providers hill for this service as aform of day support.

The required documentation to show a lack of avalability of supported employment services
refersto the IDEA and the Department of Rehabilitative Services.

During 2001, DMAS will be examining the current rate dSructure for services, including
supported employment services.  The workgroup will make recommendations on revisng the
rate structures of these services with the hopes of increasing provider participation.

The citation for 12 VAC 30-120-754(2) will be revised to reflect that documentation needs to be

mede of indigbility for DRS funded supported employment services, not adl DRS funded
services.

ASSISTIVE TECHNOLOGY
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Comment: One commenter expressed concern that the speciadlized computer adaptations and
software that can be used by persons with developmenta disabilities will not be able to be
purchased because the current provider requirements are durable medical equipment providers.
The commenter recommended changing the provider requirements.

DMAS Responses  There are providers enrolled as durable medicad equipment and supply
providers who do provide these items in ther inventoriess. There have been severa IFDDS
Waiver recipients who have requested this software and have found providers who will provide
the software to them. Therefore, the provider requirements will not be changed.

FAMILY/CAREGIVER TRAINING

Comment:  One commenter fet in 12 VAC 30-120-772 that the family/caregiver training service
is too redrictive because provider's must be Medicad certified family/caregiver training
providers.

DMAS Response:  In order to provide a waver sarvice, DMAS must assure HCFA that
providers of these services meet a set of established provider requirements. IFDDS Waiver
workgroup members helped DMAS edtablish the provider training requirements for this service.
This service requires individuds to provide documentation of appropriste licensure or
certification as required for the specific professond fiedd associsted with the training area
These requirements do not specify that the providers have to have specific-disgbility traning;
rather, they are required to have demondtrated knowledge of the training topic and be enrolled as
aprovider with DMAS.,

COMPANION CARE

Comment: One commenter noted in 12 VAC 30-120-776 that there seems to be a contradiction
as to who would quaify for this service. One section says the services are gppropriate "only
when the recipient cannot be left done a any time due to mentd or severe physcd
incgpacitation.”  The other section noted that is appropriate to receive services when the
individua has "severe agitation and physcaly wandering behavior.”

DMAS Response:  The reference to the firgt section is for the generd criteria for an individud to
be digible to recelve these sarvices. The second section of the regulation describes when
companion services would be approved for a family member to deep. The requirements are
more redtrictive because the companion would be providing services while someone ese was in
the home.

Detail of Changes
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Please detail any changes, other than strictly editorial changes, that are being poposed. Please detail
new substantive provisions, all substantive changes to existing sections, or both where appropriate. This
statement should provide a section-by-section description - or crosswalk - of changes implemented by the
proposed regulatory action. Include citations to the specific sections of an existing regulation being
amended and explain the consequences of the changes.

This entire regulation is new and varies subgtantidly from the current emergency regulaions.

Family Impact Statement

Please provide an analysis of the regulatory action that assesses the impact on the institution of the
family and family stability including the extent to which the regulatory action will: 1) strengthen or erode
the authority and rights of parents in the education, nurturing, and supervision of their children; 2)
encourage or discourage economic self-sufficiency, self-pride, and the assumption of responsibility for
oneself, one’s spouse, and one’s children and/or elderly parents; 3) strengthen or erode the marital
commitment; and 4) increase or decrease disposable family income.

This regulatory action will not have any negdive effects on the inditution of the family or family
dability. It will not increese or decrease disposable family income or erode the marita
commitment. It will not discourage economic sdf-aufficency, sdf-pride, or the assumption of
family responghbiliies.  The IFDDS Waiver will offer families the choice of keeping ther loved
ones a home and in the community rather than in an inditutiona setting. The IFDDS Waiver
will adso offer supportive services to families and caregivers, such as family and caregiver
training, companion care, and respite care in an effort to ease ther care giving burdens and
prevent or delay indtitutiona placement of their loved ones.
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